
BEFORE THE 
DEPARTMENT OF BUSINESS OVERSIGHT 

STATE OF CALIFORNIA 
 
 

In the Matter of the California Corporations 
Commissioner v.: 
 
C. Mackey y Salazar, 
Xavier O. Barrios,  
Joseph A. Mermis,  
MarrCal Oil Company, Inc. 
 
 

 
 
 
OAH No.: 2013010048 

 
 

DECISION 
 
 The attached Proposed Decision of the Administrative Law Judge of the Office of 

Administrative Hearings, dated June 12, 2013, is hereby adopted by the Department of Business 

Oversight, formerly the Department of Corporations, as its Decision in the above-entitled matter with 

technical and minor changes on the attached Errata Sheet pursuant to Government Code Section 

11517(c)(2)(C). 

 

This Decision shall become effective on             August 11, 2013          . 

IT IS SO ORDERED this    12th    day of              July, 2013                  . 

 

  COMMISSONER OF BUSINESS OVERSIGHT 

 

                            /s/ 
  Jan Lynn Owen  



BEFORE THE 
DEPARTMENT OF CORPORATlONS 

STATE OF CALIFORNlA 

In the Maller of 
OAH No. 2013010048 

THE CALIFORNIA CORPORATIONS 
COMMISSIONER, 

Complainant, 

v. 

C. MACKEY y SALAZAR; XAVIER 0. 

BARRIOS; JOSEPH A. MERMIS; and 
MARRCAL OIL COMPANY, INC., 

Respondents. 

PROPOSED DECISION 

Administrative Law Judge Jill Schlichtmann, Office of Administrative Hearings, 
State o[ California, heard this matter on April 17 and 18, 2013, in Oakland, California. 

Edward Kelly Shinnick, Corporations Counsel, represented complainant Jan Lynn 
Owen, Commissioner of the Department of Corporations. 

C. Mackey y Salazar represented himself and was present throughout the 
administrative hearing. Joseph A. Mermis failed to appear and the hearing proceeded as a 
default against h im.  MarrCal Oil  Company, Inc. did not request a hearing and the orders 
referenced in Factual Find ings 2 through Sare  final as to it; therefore, MarrCal Oil 
Company, Inc., is not a party to this hearing. Xavier 0. Barrios appeared and a continuance 
of h is hearing was granted for good cause; therefore, he is not a party to this hearing. 

The record was left open to receive evidence of' the department's attorney's fees and 
costs, and written closing argument from both parties in accordance with a briefing schedule. 
Comp lainant's evidence was timely received and admitted into evidence as Exhibit 25. 
Comp lainant's rebuttal brief was timely received and marked for identification as Exhibit 26. 
Respondent's closing brief was time ly received and marked for identification as Exhibit A. 
The record closed and the matter was deemed submitted on May 30, 2013 . 



FACTUAL FINDINGS 

lntroduction 

l. The Department of Corporations is the agency responsible for enforcement of 
the Corporate Securities Law, Corporations Code section 25000 et seq.' 

2. On June 12, 2012, the commissioner of the department, in her official 
capacity, issued an Order Levying Administrative Penalties, and Order for Ancil lary Relief 
and a Desist and Refrain Order against C. Mackey y Salazar, Xavier 0. Barrios, Joseph A. 
Mermis and MarrCal Oil Company, Inc. (MatrCal Oil). 

3. The Order Levying Administrative Penalties imposes $29,500 in 
administrative penalties. (§ 25252.)2 

4. The Order for Ancillary Relief imposes restitution to nine investors in the total 
amount of $790,000, and recovery of attorney's fees in the amount of "at least" $15,000. 
(§ 25254.)3 

5. The Desist and Refrain Order demands that respondents desist and refrain 
from further offer or sale in the State of California of securities including, but not limited to, 
interests in limited liability companies and investment contracts, unless and until 
qualification has been made or unless they are exempt. The Desist and Refrain Order also 
demands that respondents desist and refrain from offering or se l ling or buying or offering to 
buy any security including, but not limited to, interests in limited liability companies and 
investment contracts, by means of any written or oral communication which includes an 
untrue statement of a material fact or omits to state a material fact necessary in order to make 
the statements made, in light of the circumstances under which they were made, not 
misleading. (§§ 25532, 25401.) 4 

'Further statutory references are to the Corporations Code unless otherwise noted. 

'Section 25252 provides in part: The commissioner 111ay, after appropriate notice and 
opportunity for hearing, by orders, levy administrative penalties. 

'Section 25254 provides that if the commissioner determines it is in the pub l ic interest, 
the commissioner may include in any administrative action a claim for ancillary relief, including 
a c laim for restitution or disgorgement or damages on behalf of persons injured by the act 
constituting the subject matter of the action. Section 25254 also entitles the commissioner to 
recover costs, including attorney's fees and investigative expenses. 

4 Section 25532, subdivision (a), provides: "If, in the opinion of the commissioner, the 
sale of any security is subject to qualification under this law and it is being offered or sold 
without first being qualified, the commissioner may order the issuer or offeror of such security 
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6. The department has not qualified any offer or sale of securities by Salazar, 
Mermis, Barrios or MarrCal Oi l .  The department has no record of an application for 
qualification, or notice of exemption, for Salazar, Mermis, Barrios or MarrCal Oil . 

Facutal Background 

7. MarrCal Oil was a corporation formed in California on October 11, 2005, and 
suspended in May 2007. Respondent Barrios was the president of MarrCal Oi l ,  and 
respondents Mermis and Salazar were agents and managers of MarrCal Oil .  Salazar was 
involved in solicit ing investors. 

8. MartCal Oil , Salazar, Barrios and Mermis formed and managed the following 
l imited l iab i l i ty companies in California: MarrCal August 2005 Associates, L.L.C.; MarrCal 
September 2005 Associates, L.L.C.; MarrCal December 2005 Associates, L.L .C.; and, 
MarrCal June 2006 Associates, L.L .C. The founding 111e111bers stated that they had acquired 
the rights in technology that could return capped oil wells to production. The business was 
based on the successful utilization of technology developed by Andrew Marr. MarrCal Oil 
described Marr's technology as using equipment to detect paraffin bu i ld up in a well, and 
using heat to melt the paraffin and chemicals to create pressure to force the o il to flow out of 
the well. MarrCal Oil leased non-producing wells in Tennessee and planned to treat them 
with Marrs technology. 

9. In 1993, Salazar was charged with over 90 counts of fraud in the offer and sale 
of securities, specifically interests in limited partnerships. Salazar stipulated that the losses 
to the victims were $811,805. He was convicted of two felony counts of securities fraud on 
February 17, 1995, and sentenced to four years in state prison, the execution of which was 
suspended. Salazar was placed on probation and ordered to repay the victims of his crimes. 

10. Salazar was licensed as an attorney by the California State Bar. In 1995, 
following his felony convictions, Salazar was disbarred. 

MarrCal A11g11st 2005 Associates, L.L.C. 

11. The operating agreement for the MarrCal August 2005 Associates, L.L .C . , is 
elated August 12, 2005. It states that the purpose of the L.L.C. is "to engage in business for 
profit, and specifically to engage in the Enhance Oi I Recovery (sic) and related business." 
The operating agreement identifies Salazar as the "Initial Founding Member," and identifies 
the fol lowing members : 

to desist and refrain Irorn further offer or sale of such security unless and until qualification has 
been made under this law." Section 25401 provides that it is unlawful for any person to offer or 
sell a security in this stale by means of any written or oral communication which includes an 
untrue statement of a material fact or omits to state a material fact necessary in order to make 
the statements made, in light of the circumstances under which they are make, not misleading. 
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Founding Members 
Salazar, trustee for D & L Trust 
Salazar, trustee for X. 0. Barrios, M.D., Trust 
Mermis, trustee for Mermis Family Trust 

Coordinating Members 
Phil ip Kurien 
Mark Ware! 
Joseph A. Atencio, trustee, Atencio Family Trust 

Financial Members 
L. w. 

J . M .  

12. The Founding Members are iclentifiecl in the operating agreement as having 
invested the Lime to locate, evaluate and acquire rights in technology necessary or useful to 
the founding of the enterprise. The operating agreement identifies the Founding Members as 
the members who will coordinate the operation of the business enterprise. Coordinating 
Members are members who have assisted in the location and coordination of resources 
necessary or useful in the success of the venture. 

13. Financial Members are identified in the operating agreement as the members 
who have provided ·cash for the working capital to initiate the company. There were two 
investors in the MarrCal August 2005 Associates, L.L.C. L. W.5 invested $20,000. J. M. 
invested $220,000. 

14. The voting power of the members is identified in the operating agreement as: 
Founding Members - 40 percent, Coordinating Members - 10 percent, Financial Members - 
50 percent. 

MarrCal September 2005 Associates, L.L.C. 

15. The operating agreement for the MarrCal September 2005 Associates, L.L.C., 
is dated September 23, 2005. It slates that the purpose of the L.L.C. is "to engage in business 
for profit, and specifically to engage in the Enhance O i l  Recovery (sic) and related business." 
The operating agreement identifies the "Initial Founding Member" as Salazar. lt also 
identifies the following members: 

Founding Members 
Salazar, trustee for D & L Trust 
Salazar, trustee for X. 0. Barrios, M .D . ,  Trust 
Mermis, trustee for Mermis Family Trust 

.1 Initials are used Lo identify the Financial Members, or investors, in order to protect 
their privacy. 

4 



Coordinating Members 
Joseph A. Atencio 
Takumi Noma 

Financial Members 
L. G. 

G . O .  

T. L 

C. B. 

16. Mermis is identified in the operating agreement as the Chief Financial Officer. 

17. The Founding Members are identified in the agreement as having invested the 
time to locate, evaluate and acquire rights in technology necessary or useful to the founding 
of the enterprise. The operating agreement identifies the Founding Members as the members 
who will coordinate the operation of the business enterprise. Coordinating Members are 
members who have assisted in the location and coordination of resources necessary or useful 
in the success of the venture. 

18. Financial Members are identified in the operating agreement as the members 
who have provided cash for the working capital to initiate the company. There were four 
investors in the MarrCal September 2005 Associates, L.L.C. : L. G. invested $20,000, G. 0. 
invested $50,000, T. I. invested $75,000, and C B. invested $15,000. The voting power of 
the members is identified in the operating agreement as: Founding Members - 40 percent, 
Coordinating Members - 10 percent, Financial Members - 50 percent. 

19. Financial Member/investor G. 0. lives in Los Angeles, California. G. 0. has 
worked in the auto parts export business. His only prior investment experience was in the 
purchase of $30,000 in mutual funds and a loan to an acquaintance to help finance a mortgage. 
G. O.'s net annual income is less than $75,000, and his net worth is less than $150,000. 

20. G. 0. met Coordinating Member Takumi Noma at a local businessperson's 
meeting. No111a provided G. 0. with written materials and discussed the prospect of investing 
in MarrCal O i l with him . No111a recommended an investment in MarrCal O i l .  

2l. Tn November 2005, G. 0. was at an auto supply convention in Las Vegas, when 
No111a advised h im to meet with Salazar. He had no prior relationship with Salazar or anyone 
else associated with ManCa] O i l .  G. 0. and Salazar met for two hours. G. 0. understood that 
MarrCal O i l had obtained proprietary technology to extract oil from old wells. I-le was told he 
could expect to receive his principal investment returned in one year and 10 percent every year 
thereafter. 

22. G. 0. was given the MarrCal O i l  Company Marketing Disclosure and Contract 
Documents and Operating Agreement of MarrCal September 2005 Associates, L.L.C, when he 
invested. On December 8, 2005, G. 0. invested $50,000. 
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